
CITY OF CARSON

Legislation Text

701 East Carson Street

Report to Carson Reclamation Authority
Wednesday, December 16, 2020

Discussion

SUBJECT:

CONSIDER A SETTLEMENT AGREEMENT AND MUTUAL RELEASE BY AND
BETWEEN SL CARSON BUILDERS, LLC, A DELAWARE LIMITED LIABILITY
COMPANY ("SLCB"), AND SNYDER LANGSTON, LLC, A DELAWARE LIMITED
LIABILITY COMPANY ("SL") AND RE I  SOLUTIONS, LLC, A COLORADO LIMITED
LIABILITY COMPANY ("RES")

I. SUMMARY

These agreement settles a number of legal actions made against the CRA and its
Horizontal Master Developer Developer, RE|Solutions, LLC, related to claims made by the
prime civil general contractor, Snyder Langston Carson Builders, LLC, and its
subcontractors related to work performed in 2019 under Work Orders 2 and 3. The
Settlement contains a schedule of payments and release language by all parties.

Nearly all of this settlement is necessary because of the failure of CAM Carson, LLC to
reimburse the CRA for work the CRA performed on its behalf in October, 2019. In addition
to these amounts, the CRA is also owed approximately $3,279,000 it paid to Snyder
Langston in October, 2019 for CAM work.

Only $150,000 of the $9,105,296 settlement is attributable to CRA Work under Work Order
3.

II. RECOMMENDATION

1. APPROVE A SETTLEMENT AGREEMENT AND MUTUAL RELEASE BY AND
BETWEEN SL CARSON BUILDERS, LLC, A DELAWARE LIMITED LIABILITY
COMPANY ("SLCB"), AND SNYDER LANGSTON, LLC, A DELAWARE LIMITED
LIABILITY COMPANY ("SL") AND RE I SOLUTIONS, LLC, A COLORADO LIMITED
LIABILITY COMPANY ("RES")

2. AUTHORIZE the Chairman or his/her designee to execute the Settlement Agreement,
and all related documents in a form acceptable to the Authority Counsel, with any minor
modifications approved by the Authority Counsel
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III. ALTERNATIVES

TAKE any action the Board deems appropriate.

IV. BACKGROUND

In July, 2017, CRA and RES entered into a written "Environmental Remediation and
Development Management Agreement," which was subsequently amended and restated in
its entirety by an "Amended and Restated Environmental Remediation and Development
Management Agreement" ("Prime Contract"), pursuant to which RES agreed to act as the
development manager to coordinate, oversee and implement certain construction work to
be performed with respect to the Property.

In February, 2018, RES and SLCB entered into a written contract identified as the "Master
Agreement for Civil Improvements" ("Master Agreement"), pursuant to which SLCB would
act as a contractor to perform the construction of certain site work, infrastructure
improvements and foundation systems on the Property.

Whereas, the purpose of the Prime Contract and the Master Agreement was to implement
a Conveyancing Agreement, entered into in September 2018, by the CRA and CAM
Carson LLC, which provided for the remediation of the "157 Acre Site" and the installation
of improvements which would constitute the foundation for an outlet mall development to
be constructed by CAM-Carson on a portion of the former landfill (the "Project"). Under
Section 6 of the Conveyancing Agreement, CAM-Carson was to fund construction of
"Offsite Improvements" and "Site Development Improvements" (both as defined in the
Conveyancing Agreement) , which were to be installed and constructed by SLCB pursuant
to the Master Agreement.

RES and SLCB entered into Work Orders, as defined in the Master Agreement, which
Work Orders identified the specific work to be performed by SLCB, the schedule for
performing the work, and the compensation to be paid to SLCB for the work. Payment for
the work performed by SLCB would be approved and made by CRA to RES which, in tum,
would pay SLCB.

In September, 2018, RES and SLCB executed Work Order No. 2 pursuant to which SLCB
would construct certain improvements identified as the "Foundations and Related Work for
the Horizontal Package-CAM-Carson Work Only" on the Property. SLCB performed work
under Work Order No. 2 until November 25, 2019, when work was stopped at the direction
of CRA and RES prior to the entire scope of work being performed. SLCB has not received
full payment for the work performed under Work Order No. 2. G.

RES and SLCB also executed Work Order No. 3 pursuant to which SLCB would construct
certain improvements identified as the "Foundations and Related Work for the Horizontal
Package-CRA Work Only" on the Property. SLCB performed work under Work Order No. 3
until November 25, 2019, when work was stopped at the direction of CRA and RES prior to
the entire scope of work being performed. SLCB has also not received full payment for the
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work performed under Work Order No. 3.

In October 2019, CAM-Carson stopped making the payments to CRA required of it by the
Conveyancing Agreement. The amounts owed but unpaid by CAM-Carson presently
exceed $10 million. CAM-Carson's failure to meet its financial obligations under the
Conveyancing Agreement led directly to CRA's inability to timely pay RES, and RES's
inability to pay SLCB under the Prime Contract and Master Agreement.

On April 14, 2020, SLCB served on CRA certain Stop Payment Notices based upon the
amounts owed to SLCB under Work Order No. 2 and Work Order No. 3. Said Stop
Payment Notices were in accordance with Civil Code Section 9350 et seq. and on July 16,
2020, SLCB filed a Complaint against CRA and RES in the Los Angeles County Superior
Court, which Complaint was assigned Case No. 20STCV26830 ("Lawsuit"), in which SLCB
sought to enforce the Stop Payment Notices served with respect to the amounts owed to
SLCB under Work Order No. 2 and Work Order No. 3.

In addition, at various times, SLCB subcontractors and suppliers filed complaints in Los
Angeles County Superior Court against SLCB, CRA, and RES based on non-payment.
These cases are styled Pacific Steel Group v. SL Carson Builders et al, Case No.
20STCV23042, Largo Concrete v. SL Carson Builders et al, Case No. 20STCV23064,
Keller North America, Inc. v. SL Carson Builders et al, Case No. 20CMCV0187, Keller
North America, Inc. v. SL Carson Builders et al, Case No. 20CMCV0188, andA&A Ready
Mix v. SL Carson Builders et al, Case No. 20CMCV00166.

As of the date of this Agreement, SLCB contends that it is owed the sum of $7,794,767.00
under Work Order No. 2, which amount includes the cost for all work performed by SLCB
and its subcontractors, interest on past due amounts, and costs to be incurred for
demobilization and close out of Work Order No. 2. Included in the amount of $7,794,767.00
is retention in the sum of $1,469,227.00, held by RES.

SLCB also contends that it is owed the sum of $150,529.00 under Work Order No. 3, which
amount includes the cost for all work performed by SLCB and its subcontractors, interest
on past due amounts, and costs to be incurred for demobilization and close out of Work
Order No. 3. Included in the amount of $150,529.00 is retention in the sum of$10,871.00,
held by RES.

There is also certain reinforcing steel that was purchased for use in the construction of
Work Order No. 2 and which is currently being stored off-site. A UCC-1 financing statement
was previously filed in favor of the RES with respect to said reinforcing steel. The value of
such steel is approximately $1.13 million. Likewise, as of the date of this Agreement, there
are approximately $1.58 million in outstanding potential change orders ("PCOs") owed to
SLCB and its subcontractors due to changed conditions, delay, and loss of productivity
incurred during the course of construction.

These PCO 's were initiated by subcontractors and notice was provided to CRA and RES
as required by the terms of the Master Agreement. These PCO's had not yet become
formal change orders to the Work Orders due to work being stopped at the direction of
CRA and RES in November 2019.

The Parties desire to enter into a full, complete and final compromise and settlement with
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The Parties desire to enter into a full, complete and final compromise and settlement with
regard to the amounts claimed by SLCB to be owed with respect to Work Order No. 2,
Work Order No. 3, and the PCOs. Under the terms of the Settlement, within three (3)
business days after this Agreement has been approved by the CRA Board, the following
payments ("Settlement Payments") shall be placed in the Aleshire & Wynder LLP Client
Trust Account for the benefit of SLCB:

a. CRA shall deposit the sum of $6,465,198.00; and

b. RES shall deposit the sum of $1,480,098.00.

The sum of the Settlement Payments is $7,945,296.00 and shall be referred to as the
"Settlement Sum." The CRA shall instruct Aleshire & Wynder, LLP that the Settlement Sum
shall be released to SLCB within two (2) business days following delivery to Aleshire &
Wynder LLP of the "Release Documents" specified in Section 4, below.

Within five (5) business days following its receipt of the Settlement Sum, the following
amounts shall be paid by SLCB to the following subcontractors:

a. Largo (including its subcontractor Pacific Steel Group and its supplier, A&A

Ready Mixed Concrete): $3,478,823.00;

b. Keller North America: $1,367,693.00;

c. Murray Company: $481,797.00;

d. Michael Baker: $207,543;

e. Unison: $103,587; and

f. Sukut: $25,633.00

The remaining amount shall be retained by SLCB. However, if the sums paid in settlement
per the agreements set forth in paragraph 4f are less than the amounts actually owed by
SLCB per its contracts with such subcontractors and material suppliers, then such amount
shall be deducted from the Settlement Sum and refunded to CRA. The intent of this
provision is to assure that because SLCB is being paid in full for its work it does not receive
a windfall by compromise settlements with its subcontractors and material suppliers

Transfer of Reinforcing Steel. In consideration for the waiver of approximately $1.58
million in PCOs, ownership of the reinforcing steel currently stored off-site shall be
transferred to Pacific Steel Group, a sub-tier subcontractor to Largo Concrete, Inc., a
subcontractor to SLCB. Within three (3) business days after this Agreement has been
approved by the CRA Board, CRA and/or RES shall file a termination of the UCC-1
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approved by the CRA Board, CRA and/or RES shall file a termination of the UCC-1
financing statement

Release Documents: As a condition precedent to the payment of the Settlement Sum,
SLCB shall deliver each of the following Release Documents to counsel for the CRA.
Counsel for the CRA shall hold the Release Documents in trust, and shall not file, record or
use the Release Documents in any way until the Settlement Payments have been received
and successfully negotiated by SLCB. The Release Documents are as follows:

a. A Conditional Waiver and Release Upon Final Payment from SLCB for each Work
Order, in the amounts set forth in Recital paragraphs L and M;

b. An original Release of Stop Payment Notice with respect to the Stop Payment Notice
for Work Order No. 2 from SLCB and all plaintiffs in the actions set forth in Recital
paragraph K, to the extent such plaintiff performed work under Work Order No. 2;

An original Release of Stop Payment Notice with respect to the Stop Payment Notice
for Work Order No. 3 from SLCB and all plaintiffs in the actions set forth in Recital
paragraph K, to the extent such plaintiff performed work under Work Order No. 3;

d. An original Request for Dismissal of the Lawsuit (entire action, with prejudice) and
Requests for Dismissal (entire action, with prejudice) for all actions set forth in Recital
paragraph K;

A Conditional Waiver and Release Upon Final Payment from each of the
Subcontractors identified in paragraph 2, in the amounts set forth in paragraph 2; and

f. Signed settlement agreements between SLCB and each of the plaintiffs in the
actions set forth in Recital paragraph K.

Releases: Except for the obligations imposed by this Agreement, the Parties hereto agree
as follows:

a. SLCB does hereby release, remise and forever discharge CRA, RES and their
respective members, member agencies, shareholders, directors, officers,
employees, agents, joint venturers, parents, subsidiaries, successors, assigns,
insurers and sureties from any and all claims, cross-claims, damages,
indebtedness, liabilities, accounts, reckonings, demands, obligations, costs,
expenses, attorneys' fees, liens, actions and causes of action of every kind and
nature whatsoever, whether known or unknown, suspected or unsuspected, arising
out of or related to the monies claimed to be owed to SLCB and its subcontractors
and suppliers for work performed prior to the date of this Agreement pursuant to
Work Orders 2 and 3.

b. CRA and RES do hereby release, remise and forever discharge SLCB and its
members, shareholders, directors, officers, employees, agents, joint venturers,
parents, subsidiaries, successors, assigns, insurers and sureties from any and all
claims, cross-claims, damages, indebtedness, liabilities, accounts, reckonings,
demands, obligations, costs, expenses, attorneys' fees, liens, actions and causes of
action of every kind and nature whatsoever, whether known or unknown, suspected
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action of every kind and nature whatsoever, whether known or unknown, suspected
or unsuspected, arising out of or related to the monies claimed to be owed to SLCB
and its subcontractors and suppliers for work performed prior to the date of this
Agreement pursuant to Work Orders 2 and 3.

c. The releases of claims in subparagraphs 5(a) and 5(b) and the waivers set forth in
paragraph 6 do not extend to any claims under any warranty, for latent defects, or
for personal injury, arising from or relating in any way to the work performed by
SLCB or its subcontractors and suppliers. Nor do the release of claims in
subparagraphs 5(a) and 5(b) extend to any claims arising from or involving fraud or
willful misconduct. Further, the provisions of subparagraphs 5(a) and 5(b) do not
extend or relate to any work performed by SLCB or its subcontractors and suppliers
after the date of this Agreement. SLCB and its subcontractors do not warrant any
damage to work or materials, including but not limited to any reinforcing steel stored
on site, that occurred after SLCB and its subcontractors stopped work or caused by
the work of others.

Indemnification: Provided that CRA and RES have made the Settlement Payments
described in paragraph 2, hereof, and commencing on SLCB's receipt of the Settlement
Sum, SLCB and SL shall defend, reimburse for staff time reasonably necessary to defend,
indemnify and hold CRA, its member agencies, and RES harmless from any and all claims
and lawsuits brought now or in the future by any subcontractors or suppliers to SLCB with
respect to Work Order No. 2 and Work Order No. 3. As a condition to said defense and
indemnification, the Parties further agree as follows:

a. Concurrently with the payment of the Settlement Payments, or as soon as possible
after new claims or lawsuits by subcontractors or suppliers to SLCB are asserted,
CRA, its member agencies, and RES shall tender to SLCB and SL for defense and
indemnification any and all claims or lawsuits of subcontractors or suppliers to SLCB
with respect to Work Order No. 2 and Work Order No. 3. SLCB and SL shall be
entitled to retain counsel of their choice, subject to the reasonable objection of CRA
and RES, to defend CRA, its member agencies, and RES with respect to said
claims or lawsuits. CRA and RES agree to waive any conflict of interest which
arises·by virtue of SLCB and SL desiring to retain the same counsel that represents
SLCB, and specifically agree to the same counsel representing SLCB, CRA, its
member agencies, and RES with respect to any subcontractor or supplier claim or
lawsuit.

b. Notwithstanding any other provision herein to the contrary, SLCB and SL shall not be
obligated to reimburse, indemnify or hold harmless the CRA, its member agencies,
or RES with respect to any costs, expenses or attorneys' fees incurred by CRA, its
member agencies or RES prior to SLCB's receipt of the Settlement Sum and the
tender by CRA, its member agencies, and/or RES pursuant to this paragraph 7.

No further work shall be performed under Work Order No. 2 and Work Order No. 3, and the
Work Orders shall be deemed closed as of the date of execution of this Agreement. Any
further work to be performed by SLCB under the Master Agreement shall be performed
pursuant to a new Work Order to be negotiated by the Parties. The Parties further agree
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that the Master Agreement between RES and SLCB shall remain in full force and effect.

Neither this Agreement nor the Parties' performance hereunder shall be deemed to modify,
waive, alter or release any rights, remedies or obligations by and between CRA and RES
under the Prime Contract or applicable law.

V. FISCAL IMPACT

The CRA shall deposit the sum of $6,465,198.00 into the account for the purposes of
settlement; RES shall deposit the sum of $1,480,098.00 which is retainage previously paid
by the CRA to RES under Work Order 2 and Work Order 3. In addition, the $1.13 million in
reinforcing steel exchanged with Largo and Pacific Steel was previously purchased and
paid for by the CRA. The total cost to the CRA of these obligations is approximately
$9,105,296 However, the obligations themselves are closer to $9,555,296 as the value of
the Potential Change Orders was $1.58 million, not $1.13 million.

VI. EXHIBITS

1. SETTLEMENT AGREEMENT AND MUTUAL RELEASE BY AND BETWEEN SL
CARSON BUILDERS, LLC, A DELAWARE LIMITED LIABILITY COMPANY ("SLCB"),
AND SNYDER LANGSTON, LLC, A DELAWARE LIMITED LIABILITY COMPANY ("SL")
AND RE I SOLUTIONS, LLC, A COLORADO LIMITED LIABILITY COMPANY ("RES")
(Pgs. 8-20)

Prepared by: John Raymond, Executive Director
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